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CUSTODY:
ONE OF THE MOST HOTLY 
CONTESTED AREAS OF DIVORCE

 Child custody is one of the most contentious parts 
of any divorce. It’s almost inevitable: both parents want 
what’s best for their children, but they disagree on exactly 
what that is. People often fight harder for their children 
than they do for themselves – so it is completely 
understandable that custody is one of the most-argued 
topics when it comes to divorce.
 Knowing that you and your ex both want the best 
for your kids can help you get through the process, 
but it’s essential that you understand your rights, your ex’s 
rights and your children’s rights, as well as what 
North Carolina law says about custody.
 The ultimate goal of North Carolina custody laws 
is to make sure the kids are okay. The children’s best 
interests trump everything else.

THE ULTIMATE GOAL
OF NORTH CAROLINA’S 

CUSTODY LAWS ARE 
TO PROTECT THE SAFETY 

AND WELL-BEING OF THE KIDS.
[ ]
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5 Many parents feel as if they have to fight about 
child custody, but the truth is that you don’t. 
 It is almost always better to come to an agreement 
with your ex sooner rather than later. The longer you do 
disagree over custody matters, the more money, time 
and emotional expense it will cost you – and the longer 
it takes to get things sorted out, the longer it will take for 
your children to become settled in their new, permanent 
routine.
 But how can you make sure that you’re doing 
what’s best for your entire family while you and your ex 
disagree over custody?
 That’s what this eBook will teach you: the fundamentals 
of child custody in North Carolina and a few ways you 
can come to an agreement with your ex that works for 
your whole family.

FIVE THINGS
YOU NEED TO KNOW ABOUT
CUSTODY AND DIVORCE

THE LONGER YOU DISAGREE 
OVER CUSTODY MATTERS, 
THE MORE MONEY, TIME 

AND EMOTIONAL EXPENSE
IT WILL COST YOU.

[ ]
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THE TWO TYPES1: LEGAL AND PHYSICAL
OF CUSTODY

 North Carolina law allows for two types of custody: 
legal and physical. While many parents share a hybrid 
of the two with joint legal and joint physical custody, it’s not 
unusual for courts to award sole legal custody to one parent 
and joint physical custody to both.

 Every case is different, though, so even if you have 
friends or family who have been through similar situations, 
there’s no guarantee that your case will have a similar outcome.

IT’S NOT UNUSUAL FOR COURTS
TO AWARD SOLE LEGAL CUSTODY

TO ONE PARENT AND JOINT 
PHYSICAL CUSTODY TO BOTH.

[ ]

1. The Two Types of  Custody: Legal and Physical
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 Legal custody grants one or both 
parents the authority to make decisions for 
the child. Naturally, the parent who has the 
child will make small decisions, such as 
what to have for lunch or what the child will wear. 
Legal custody refers to bigger decisions, 
such as:

  Religion

  Education

  Medical care

 Physical custody refers to which parent 
the child or children are with on a day-to-day 
basis.  Generally, you hear about the terms 
joint custody versus sole custody.  For physical 
custody, joint custody can be anything from 
equal time with both parents to every other 
weekend with one parent and the rest of 
the time with the other parent.  It is generally 
better to think of physical custody by using 
terms like primary parent, which would be 
the parent the children are with most of the time.  

 However, there could still be a situation 
of sole physical custody, which would be 
where the children are with one parent almost 
all of the time and may see the other parent 
only on limited circumstances or a few times 
during the year. 

LEGAL
CUSTODY

PHYSICAL
CUSTODY

1. The Two Types of  Custody: Legal and Physical
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THE COURT’S
ROLE IN CHILD2 CUSTODY DISPUTES

 Under North Carolina law, the courts only play a 
significant role in custody disputes when it’s absolutely 
necessary – and it becomes necessary when two parents 
can’t agree on what’s best for their children.

 Every county in the state requires state-supported 
mediation in order to help parents come to a decision together. 

 The courts will always look out for the kids’ best 
interests. Your family court judge will use a number of factors 
to determine what’s best  for the children. Remember, 
the judge will only need to rule on child custody, legal 
or physical, if you and your ex fail to come to an agreement.

 It’s best to work with your ex as much as possible. 
While your judge will be fair and impartial, he or she cannot 
know all of the ins and outs of your family’s needs; it’s tough 
for a judge to understand every aspect of your home life. 
Only you and your ex truly know what’s best for your kids, 
and you’re more likely to come up with a reasonable plan 
if you work together rather than forcing the judge to rule.

WHILE THE JUDGE 
WILL BE FAIR AND IMPARTIAL, 

HE OR SHE CANNOT KNOW 
ALL OF THE INS AND OUT 
OF YOUR FAMILY’S NEEDS.

[ ]

2. The Courts’ Role in Child Custody Disputes
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The welfare of the child. Your judge is required to 
look at  who will provide the best care for the child, 
including looking out for his or her physical, mental 
and emotional needs. Your judge will look at both of 
your capabilities to care for your child, your home 
environments and how much time you would be 
available to spend with your child.

Each parent’s right to enjoy a stable relationship 
with his or her child. Statistically, children are better 
off when they have regular access to both parents 
and can have constant, stable and strong relationships 
with each. Whenever possible, a judge will do his
or her best to facilitate strong relationships between
 the child or children and both parents.

The child’s age. Older children are more independent 
(and their wishes are more likely to have an impact 
on custody), younger children may need a completely 
different type of custodial arrangement.

Each parent’s mental and physical health. Parenting 
– particularly single parenting – is tough. If one party 
is not well suited to it, either for mental or physical 
reasons, a judge may consider that when determining 
what’s best for the child or children. 

FACTORS NORTH CAROLINA COURTS 
CONSIDER IN CUSTODY DISPUTES
THE COURTS WILL LOOK AT :

2. The Courts’ Role in Child Custody Disputes
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The child’s relationship with each parent, including 
how much the child has been dependent on one 
parent or the other for care up to this point. The judge 
needs to look at whether the child has strong bonds 
with each parent, as well as how much care each 
parent has provided to the child up to the point of 
the separation.

Each parent’s ability to provide a caring, loving 
and stable environment for the child. This can include 
whether siblings are with one parent, whether one 
parent has substance abuse problems or has been 
physically or mentally abusive in the past, and whether 
the parents are willing to foster healthy relationships 
between the non-custodial parent and the child.

 Courts may also look at the parents’ other relationships, 
including dating relationships with new partners, to determine 
how stable a home environment with each parent could be 
for the child.

THERE ARE MANY FACTORS THAT 
A JUDGE CONSIDERS WHEN MAKING 

A CUSTODY DETERMINATION 
AND HOW THOSE FACTORS 

APPLY TO EACH CASE IS DIFFERENT.
[ ]

2. The Courts’ Role in Child Custody Disputes
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THE BEST WAY 
TO SETTLE3CHILD CUSTODY 

DISPUTES

 Mediators, family court judges and attorneys will all 
tell you the same thing: it’s best if you and your ex can come 
to an agreement about your kids’ custody. Judges don’t know 
your family’s quirks and individual needs, and although 
your judge will consider all the important factors that contribute 
to your kids’ well-being, only you and your ex are fully 
qualified to make the best choices for your family.

 Mediation can help you solve your disagreements 
by looking at the facts separated from emotion. However, 
mediation requires both you and your ex to look at the
big picture – and you both have to commit to full participation 
in order to get the best possible outcome.

 Before resorting to going to court, which inevitably 
adds up to higher costs, try viewing your divorce as a 
business transaction. You both have a vested interest in 
your kids’ well-being, so it makes sense that you should 
work together to come up with a solution that works for 
everyone involved and involves the least costs.  If you 
and your ex cannot agree on custody terms on your own, 
you may need help.  Pre-suit mediation (which is going to 
mediation before filing a lawsuit) is one way that this can 
be accomplished.

3. The Best Way to Settle Child Custody Disputes
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PSYCHOLOGISTS
SUGGEST :

Checking your emotions at the door. It’s important 
that you remember your kids are the ones who will 
have to live with your decisions now, and if you put 
their best interests first, it will be easier to come up 
with a workable solution.

Avoiding fights with your ex while you are trying to 
determine custody. You and your ex may not agree 
on everything, but you’re both going to be parents 
for the long haul. That means you will have to deal 
with each other for the next several decades, and 
setting the stage by working together now will make 
things easier down the road.

Remembering that you need your kids to see you 
united in parenting. Even though you won’t be married 
anymore, your kids will benefit from the stability 
and security of knowing that you both have their 
best interests at heart.

 If you still can’t agree, mediation will likely help you. 
Remember, pre-suit mediation could be your last chance 
to come up with a solution without the judge’s intervention.

3. The Best Way to Settle Child Custody Disputes
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VISITATION
AND
CUSTODY4

 A non-custodial parent – the one that the children 
do not live with – still has rights to see his or her children. 
There aren’t any laws in North Carolina that mandate a 
certain number of hours per week or days per month, so 
visitation is something that’s also decided while determin-
ing child custody. 

 Visitation will depend on a number of factors, and 
if you and your ex cannot decide together what type of 
visitation schedule is best for your children, a judge will 
be forced to decide for you.

  If a judge must decide on a visitation schedule, he 
or she will consider:

 The child’s age

 The child’s school schedule and extracurricular 
 activities

 The distance between the two parents’ homes

 The parents’ work schedules

 The child’s wishes, in some (but not all) cases

FACTORS INFLUENCING VISITATION

4. Visitation and Custody
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 There is no guarantee which way a judge will rule. 
Again, it is always best if you and your ex can come to an 
agreement without forcing the judge to make a decision 
that may not be most convenient, easiest or best for your family.  
No one knows what will happen when you put the decision 
in the hands of a third party who only knows about you 
based on what is presented in a trial.

 In rare cases, a judge may decide that one parent 
must be supervised when he or she visits the children. 
The supervisor could be another family member, a mental 
health profession al or a social worker. This only occurs 
when the judge is convinced that the child could be in danger 
or could be harmed in the care of one of the parents.

IT IS ALWAYS BEST IF YOU AND YOUR 
EX CAN COME TO AN AGREEMENT 

WITHOUT FORCING THE FUDGE
TO MAKE A DECISION [ ]

4. Visitation and Custody
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HOW
IS DETERMINED
- AND WHO GETS IT5 CHILD 

SUPPORT

 Child support is the financial support that one parent 
provides to the other for a child’s necessities. North Carolina 
law requires child support to exchange hands in most 
custody cases.

 Like custody, child support can be determined in 
one of two ways: by mutual agreement – as long as 
the agreement is fair to all parties – between the parents 
OR by a judge.

 The North Carolina Child Support 
Guidelines account for several factors, 
including:

 Each parent’s gross 
 monthly income
 Childcare expenses
 Health insurance premiums
 Extraordinary expenses, 
 such as travel, private school tuition 
 and other costs related 
 to providing for the child

 In order to deviate from the state’s 
child support guidelines, you must show 
that they aren’t applicable in your situation 
or that they wouldn’t result in a fair, 
reasonable amount of child support.

 Your lawyer will help you if this is 
the case in your situation. However,
in most cases, the state guidelines are 
appropriate for determining child support.

THE NORTH CAROLINA
CHILD SUPPORT GUIDELINES

DEVIATING FROM NC
CHILD SUPPORT GUIDELINES

5. How Child Support is Determined – and Who Gets It 
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QUESTION? 
ABOUT CHILD CUSTODY
AND CHILD SUPPORT

If you have questions about child custody
and child support under North Carolina law,

please call us for help. 
We’re available toll-free

at  

888-376-ATTY (2889).



Myers Law Firm
122 North McDowell Street

Charlotte, North Carolina  28204

MattMyers@MyersLegal.com


